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Abstract- - - Transboundary environmental disputes have witnessed a notable increase
with the escalation of challenges arising from marine pollution and activities harmful
to the marine environment. This development necessitates the activation of peaceful
settlement mechanisms that strike a balance between states' interests and
sovereignty on the one hand, and the protection of the shared environment on the
other. This study seeks to analyze the international mechanisms available under the
1982 United Nations Convention on the Law of the Sea (UNCLOS), distinguishing
between non-judicial mechanisms (negotiation, mediation, conciliation) in the first
section, and judicial mechanisms (the International Court of Justice, the
International Tribunal for the Law of the Sea, and arbitration) in the second section.
The study aims fo assess their adequacy and effectiveness in addressing the central
question: to what extent do these mechanisms achieve a balance between state
sovereignty and the protection of the marine environment? The analysis reveals a dual
system combining voluntary and compulsory procedures, which has proven effective in
certain cases—such as the Bluefin Tuna arbitration—but which continues to suffer
from gaps in jurisdiction and coordination with other treaties, such as the UNFCCC.
Keywords- - -dispute settlement; marine environment; law of the sea convention;
international court of justice; international tribunal for the law of the sea.

Introduction

The modern international legal system bears witness to a significant evolution in
mechanisms for the settlement of disputes, particularly in light of the international
prohibition on the threat or use of force in international relations, as enshrined in the
provisions of the United Nations Charter concerning the maintenance of peace. This
evolution reached its culmination with the adoption of Article 33 of the Charter,
which obliges disputing states to resort, in the first instance, to peaceful means such
as negotiation, inquiry, mediation, conciliation, arbitration, judicial settlement, or
recourse fo regional organizations, with the aim of preventing the escalation of
disputes that threaten international peace and security.

In the context of international environmental disputes—which have intensified with
the worsening of global challenges such as marine pollution and transboundary
environmental harm—the 1982 United Nations Convention on the Law of the Sea
(UNCLOS) has emerged as a fundamental reference framework. Annex XV of the
Convention establishes a comprehensive system for dispute settlement, encompassing
non-judicial mechanisms that yield optional outcomes (such as negotiation and
conciliation) and binding judicial mechanisms (such as the International Court of
Justice or the International Tribunal for the Law of the Sea). This system reflects a
balance between the flexibility of diplomacy and the rigor of adjudication in enforcing
rules for the protection of the marine environment. These mechanisms are not merely
technical procedures; rather, they constitute a guarantee of international cooperation
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in the face of disputes arising from the exploitation of maritime spaces, which
represent a core source of contention between coastal and landlocked states.

The importance of studying these mechanisms lies in their capacity to address
contemporary environmental challenges, such as marine pollution caused by waste and
oil spills, which require a diversity of settlement tools to ensure peaceful resolution
without undermining state sovereignty. International environmental law—developed
through numerous multilateral treaties such as the OSPAR Convention (1992) and
others—relies on principles of preventing transboundary harm and on the shared
obligation to protect the environment. It also depends on institutions such as the
Permanent Court of Arbitration (PCA) and others to resolve mixed disputes involving
states and private entities. Nevertheless, these mechanisms face practical challenges
in implementation, stemming from inequalities of power among parties or the absence
of political will, which necessitates a systematic analysis of their effectiveness.

This study aims to analyze international mechanisms for the settlement of
environmental disputes, focusing on a comparative analytical approach between non-
judicial mechanisms (Section One) and judicial mechanisms (Section Two), drawing
upon the provisions of UNCLOS and its practical applications. Through this analysis,
the study seeks to assess the extent to which these mechanisms contribute to
enhancing environmental justice and sustainable development, while proposing
recommendations to sfrengthen their effectiveness in confronting escalating
environmental threats.

Section One: Non-Judicial Mechanisms for the Settlement of International
Environmental Disputes

Non-judicial mechanisms constitute the backbone of the international system for the
peaceful settlement of disputes, particularly in the field of the marine environment.
They are distinguished by their rapid ability to produce recommendations or solutions
compared to lengthy judicial procedures, as they do not require strict adherence to
complex formal conditions or protracted evidentiary processes. This advantage stems
from their cooperative nature, which is based on the principle of mutual sovereignty
and direct dialogue. Consequently, they serve as an ideal preventive tool to limit the
escalation of disputes arising from marine pollution or transboundary environmental
harm, as emphasized by the United Nations Convention on the Law of the Sea (1982)
in its Annex XV.

These mechanisms are divided into fwo main categories: diplomatic mechanisms
(Subsection One), which emphasize political flexibility, and international arbitration
(Subsection Two), which offers technical and legal independence. This diversity
reflects an adaptive approach suited to the complexity of contemporary
environmental disputes.
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Subsection One: Diplomatic Mechanisms for the Settlement of International
Environmental Disputes

Diplomatic mechanisms form the primary foundation for the settlement of
international environmental disputes. Article 33 of the United Nations Charter
mandates their use as an initial amicable means before recourse to judicial
settlement, thereby reinforcing cooperation and the preservation of sovereignty.
These mechanisms comprise a variety of tools that should be relied upon in attempts
to resolve disputes, and they are divided into informal mechanisms (A) and
institutional mechanisms (B), in order to meet the needs of complex environmental
disputes through diplomatic flexibility.

(A) Informal Mechanisms

These mechanisms include negotiation, which is relied upon for the direct settlement
of disputes between the concerned parties without the intervention of a third party.
It is considered one of the primary and most frequently used means of resolving any
international dispute, as well as one of the most effective. Negotiation takes place
through the exchange of views between the disputing parties with the aim of reaching
a solution?,

The method of negotiation has been incorporated into most agreements related to
the marine environment. It is characterized by flexibility, which enables the body
responsible for environmental protection to identify the nature and scope of the
dispute®. It is also marked by confidentiality, as the details of the dispute remain
confined to the disputing states alone®, thereby facilitating its swift resolution.
Moreover, its effectiveness stems from the political level at which negotiations are
conducted, often providing a peaceful and amicable atmosphere between the parties,
which allows environmental disputes to be resolved without recourse to judicial
settlement®. This method is not limited to resolving disputes; it also enables the
concerned parties fo establish rules and conditions to prevent the emergence of
future disputes and to strengthen their relations®.

Negotiation has been relied upon in resolving numerous disputes, such as the dispute
between the United States of America and Canada concerning pollution of Arctic
waters’.

The second method is mediation®, which constitutes an amicable mechanism whereby a
dispute is settled with the assistance of a third party, usually a friendly actor
possessing good political standing and accepted by the parties. The purpose of
mediation is to bring the viewpoints of the disputing parties closer together, and it is
not binding upon them unless they agree to that effect. Mediation may be initiated at
the request of the parties or at the initiative of the mediator, who has the right to
submit appropriate proposals to facilitate settlement. The mediator's role ends after
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thirty days from assuming the task, or when it becomes apparent that the parties no
longer desire mediation, or when it is clear that the proposed mechanisms have not
been accepted by the parties®. Mediation plays a preventive role, as it calms tensions,
prevents the dispute from escalating into a crisis, and strengthens the position of the
party advocating the legality of its stance by reducing the surrounding ambiguities of
the dispute!®.

Mediation is provided for in many international agreements, such as the Helsinki
Convention on the Protection of the Baltic Sea!!, and the 1996 Convention for the
Conservation of Cetaceans of the Black Sea, Mediterranean Sea, and the contiguous
Atlantic area, subject to the acceptance of the mediator by the parties!2.

(B) Institutional Mechanisms

These are referred to as institutional mechanisms because they are open to states
and international organizations, but not to private individuals. They are classical
techniques of a customary nature and include inquiry, which is conducted by
commissions established pursuant to an agreement concluded between the disputing
parties. Their task is to objectively examine the facts and verify the causes of the
dispute, and then to prepare a report after employing all available means of proof?3.
Accordingly, inquiry should take place immediately after the dispute arises, in order
to prevent the disappearance of evidence, and must be conducted with impartiality,
neutrality, and without bias.

The intervention of such commissions has become widespread at the international
level, with more than thirty-two inquiry commissions established for this purpose
during the period from 1974 to 2007. Nevertheless, it cannot be definitively
concluded that this method' constitutes a decisive mechanism for the settlement of
disputes®™.

The reports issued by inquiry commissions contain a detailed assessment of the facts,
but they cannot be regarded as arbitral awards or judicial judgments, as they lack
binding force!®.

Another method is conciliation, which is carried out by neutral commissions composed
of prominent figures from various fields, depending on the nature of the dispute, and
who possess international standing. These commissions are accepted in advance by the
disputing states. In this respect, conciliation resembles inquiry, but it goes beyond
merely presenting reports, as it studies the dispute and proposes a solution'’.
Conciliation is characterized by flexibility and respect for the sovereignty and
freedom of the parties. Conciliation commissions may be permanent, established by an
international convention to which any party may have recourse, or temporary, created
after the dispute arises and dissolved once it is resolved?®,
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Conciliation is provided for, in addition to the aforementioned agreements, in the
Brussels Convention of 1969, Article 8(1).

Subsection Two: The Mechanism of International Arbitration

Although international arbitration is closer tfo international adjudication, it
nevertheless remains classified among the non-judicial mechanisms for the
settlement of international disputes, to which international treaties have called for
recourse. It is considered one of the oldest peaceful means of settlement and has
gained increasing importance in the field of environmental disputes. Accordingly, this
subsection addresses its concept (A) and the extent of its role in resolving
environmental disputes (B).

(A) Concept of the Mechanism of International Arbitration

International arbitration is resorted to for the settlement of disputes between
states instead of judicial settlement, pursuant to an agreement or a special clause
included in disputes arising between them concerning their contractual or non-
contractual relations. In this context, states choose the applicable law as well as the
persons before whom they will submit their dispute, known as arbitrators, in
accordance with the principle of state sovereignty. Arbitrators may be prominent
figures in the international community, political committees, or international bodies,
with the aim of resolving the existing dispute.

Arbitration arises from an agreement between the parties and concludes with a
binding award issued by the arbitrators, who are vested with the authority to decide
the dispute in place of the competent court!®. An agreement to arbitrate may take
the form of an arbitration clause included in a contract, whereby future or related
disputes arising from that contract are submitted to an arbitral tribunal or
arbitrator?’, or it may take the form of a separate arbitration agreement concluded
independently of the original contract. Arbitration has been defined in legal doctrine
as an agreement between the concerned parties to submit a dispute to specified
persons for settlement outside the courts, with their commitment to accept the
binding award rendered, which enjoys the authority of res judicata®.

Arbitration differs from judicial settlement in several respects, including the fact
that the disputing parties in arbitration have the right to choose the person or body
that will decide the dispute, as well as to determine the procedures and substantive
rules applicable, unlike judicial proceedings. Moreover, judicial judgments are
generally subject to appeal, whereas arbitral awards may only be challenged through
an action for annulment??,

Arbitration is characterized by the speed with which disputes are resolved,
confidentiality, neutrality, and independence from any official authority, and by the
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fact that it is not subject to any law other than that agreed upon by the parties.
However, these advantages may turn into disadvantages if the dispute is entrusted to
arbitrators lacking sufficient competence, resulting in outcomes that deviate from
justice and correctness®.

Unlike conciliation commissions, the decisions of arbitral tribunals are binding upon
the disputing parties®*.

(B) The Extent of International Arbitration's Role in the Settlement of
Environmental Disputes

International arbitration has intervened in the settlement of numerous environmental
disputes, owing to the disputing parties’ selection of arbitrators with high technical
expertise and specialization in environmental matters, which qualifies them to
adjudicate environmental disputes arising between states®. It has played a prominent
role with respect to ftransboundary environmental harm, contributing to the
development of general principles of international law upon which international courts
rely in establishing liability?.

Among international arbitral bodies is the Special Arbitral Tribunal established under
Annex VIII of the United Nations Convention on the Law of the Sea, which
specializes in marine environmental disputes. This tribunal settles specific disputes in
the maritime domain relating to fisheries, the protection of the marine environment,
marine scientific research, and navigation disputes, including pollution caused by
vessels through the dumping of toxic substances that lead to marine pollution?’.

Examples of disputes resolved through international arbitration include the case
concerning the oil spill from the vessel Bristol Rina, owned by the company IMS?.

Section Two: Judicial Mechanisms for the Settlement of International
Environmental Disputes

States may at times be unable to resolve their environmental disputes through
diplomatic means, as some states consider such methods inadequate due to
inequalities in power between the disputing parties, whereby the stronger party may
impose solutions in its own favor, contrary to the principles of justice. Consequently,
states may prefer to resolve their disputes through judicial means, represented by
international courts, such as the International Court of Justice (Subsection One), in
addition to the International Tribunal for the Law of the Sea (Subsection Two).

Subsection One: The International Court of Justice

The International Court of Justice (ICJ) is considered one of the principal judicial
organs of the United Nations pursuant to Article 92 of the Charter. Established on
26 June 1945, it has demonstrated its effectiveness in resolving numerous disputes
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through peaceful means and was created to entrench the principle of the force of
legal argument rather than the argument of force?.

Accordingly, this subsection examines the Court by addressing the manner in which it
operates (A) and its jurisdiction (B).

(A) The Functioning of the Court

The Court is composed of fifteen judges elected for a term of nine years by the
United Nations General Assembly and the Security Council, with one-third of the
members renewed every three years®°. As regards the procedures for seising the
Court, cases may be brought before it in two ways: either by notification of a special
agreement (compromis), whereby the parties conclude an agreement in advance to
submit the dispute to the Court in the event of the failure of diplomatic®! methods;
or by the submission of an application by one of the parties to the Registrar in the
form of a written request. This constitutes a necessary formal requirement for
placing the matter before the Court. The Registrar then notifies the Secretary-
General of the United Nations, who in turn informs all the parties to the dispute as
well as all Members of the United Nations®?,

With respect to the conduct of hearings, the Court sits as a full bench except in
exceptional circumstances, provided that the number of judges does not fall below
nine33. The sessions are presided over by the elected President of the Court; in his
absence, the Vice-President assumes this role, and in the absence of both, the most
senior judge present presides. Hearings are, as a general rule, held in public and are
open to the public and all forms of media®*. They may, however, be held in camera at
the discretion of the Court or at the request of one of the states concerned if their
publicity would endanger the vital interests of the state or impede the proper
conduct of the proceedings™. In all cases, acceptance or rejection of such a request
remains within the discretion of the Court.

The Court's judgments are final and not subject to appeal. However, if a judgment is
tainted by ambiguity, the parties to the dispute may request its interpretation or
clarification®. An application for revision of a judgment is admissible only upon the
discovery of a fact which was unknown to the party requesting revision at the time
the judgment was rendered and which would be decisive, provided that the ignorance
of such fact was not due to negligence®”. The Court's decisions are binding and
enforceable; nevertheless, if a state against which a judgment has been rendered
fails o comply, the Charter authorizes the Security Council to take such measures as
it deems appropriate to ensure compliance3®.



326

(B) The Jurisdiction of the International Court of Justice

The jurisdiction of the International Court of Justice extends to all cases submitted
to it by states and to all matters specifically provided for in the Charter or in
treaties in force3®. The Court, however, adjudicates only disputes between states*,
on the condition that the states concerned are Members of the United Nations. If a
state is not a Member, it suffices that it be a party to the Statute of the Court. If
the state is neither a Member of the United Nations nor a party to the Statute, the
Security Council determines the necessary conditions under which it may appear
before the Court™,

By way of exception, the ICJ has adjudicated a dispute in which one of the parties
was an international organization, namely the dispute between the World Health
Organization and Egypt concerning the interpretation of the agreement concluded
between them in 1951, in which judgment was delivered in January 19804,

There are two types of jurisdiction: optional jurisdiction, based on the consent of all
parties to the dispute; and compulsory jurisdiction, applicable to states that have
previously accepted the Court's jurisdiction. Compulsory jurisdiction is limited to legal
disputes relating to the interpretation of treaties or questions of international law™3.
The Court also exercises two distinct functions: a judicial function, under which it
adjudicates international disputes submitted to it in accordance with the provisions
of the Charter and the Court's Statute*®; and an advisory (consultative) function,
under which it renders advisory opinions when requested by an authorized body in
accordance with the Charter®. This type of jurisdiction is provided for in Article 96
of the United Nations Charter®.

Advisory opinions are delivered in public session and are not legally binding on the
requesting state or organization. Nevertheless, the issuance of an advisory opinion by
a court of the stature of the International Court of Justice carries significant moral
and persuasive authority?’.

With regard to its role in resolving environmental disputes, the Court has intervened
in numerous cases, both directly and indirectly. An example is the Corfu Channel case,
in which the Court affirmed the principle that a state must not allow its territory to
be used for acts contrary to the rights of other states, thereby causing harm. This
judgment indirectly contributed to the consolidation of the “"no-harm” principle as a
fundamental rule of international environmental law*®. Further evidence of the Court's
concern with environmental disputes is the establishment of a specialized
Environmental Chamber on 19 July 1993.

The Court's jurisdiction over environmental disputes depends on several
considerations related to states' acceptance of its jurisdiction, whether through
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unilateral acceptance by the state affected by pollution without the need for
agreement with the polluting state, pursuant to Article 36(2) of the Court's Statute.
The number of international environmental disputes examined by the Court reached
136 cases up to 2007, including, for example, the dispute over pollution of the San
Juan River between Nicaragua and Costa Rica®.

Subsection Two: The International Tribunal for the Law of the Sea

The International Tribunal for the Law of the Sea (ITLOS) represents a permanent,
specialized international judicial body established in 1982 pursuant to Article 287(a)
of the United Nations Convention on the Law of the Sea. Its creation followed
developments that took place after the United Nations Conferences held between
1980 and 1985, which highlighted the need to conclude a new convention specifically
addressing the settlement of all disputes relating to the law of the sea®. The
Tribunal is headquartered in Hamburg, Germany, and its Statute is set forth in Annex
VI to the 1982 Convention. It possesses legal capacity to acquire rights and assume
obligations and enjoys an independent international legal personality.

The Tribunal has adjudicated numerous disputes relating to marine pollution and has
played a prominent role in establishing rules of international law. Accordingly, this
subsection addresses its functioning (A) and its jurisdiction (B).

(A) Functioning of the International Tribunal for the Law of the Sea

The International Tribunal for the Law of the Sea began exercising its functions in
1996. Access to the Tribunal is open to all States Parties to the Convention and to
international organizations that are parties thereto®. The Tribunal may also hear all
cases submitted to it by non-party states, international organizations, and other legal
or natural persons, provided that the parties to the dispute accept its jurisdiction
through a special agreement®.

The Tribunal is composed of twenty-one judges with recognized competence in the
field of the law of the sea, elected by the States Parties®. No State may nominate
more than two candidates, in accordance with the procedures and conditions set forth
in Article 4 of the Tribunal's Statute. Judges serve for a term of nine years®. The
elected members choose from among themselves a President and a Vice-President for
a term of three years, renewable. Members enjoy diplomatic immunity and are
required not to engage in any political, administrative, or commercial activity related
to institutions involved in the exploitation of marine resources. They may not act as
agents or advisers in any case, nor may they adjudicate any dispute in which they have
previously been involved as counsel or as a judge in a national or international court®.

The Tribunal may render judgments with a quorum of no fewer than eleven judges®®.
It may establish chambers as necessary, which may be temporary—created at the
request of the parties and dissolved upon resolution of the dispute®’—or permanent®,
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such as the Chamber for Maritime® Delimitation, established on 14 February 1997 by
decision of the Tribunal.

Proceedings are instituted either by a written application submitted fo the Registrar
or by notification to the Registrar of a special agreement, accompanied by the
original agreement or a certified copy thereof, indicating the subject matter of the
dispute and identifying the parties. The Registrar then notifies all parties to the
dispute and any other interested parties, in accordance with Article 24 of the
Tribunal's Statute.

Hearings are presided over by the President of the Tribunal, or by the Vice-President
in case of impediment. If neither is able to preside, the most senior judge present
assumes the role. Hearings are public unless one of the parties requests otherwise,
pursuant fo Article 26 of the Statute. Decisions are taken by a majority of the
judges present; in the event of an equality of votes, the President or the presiding
judge has a casting vote. Judgments rendered by the Tribunal are final and binding on
all parties, who are obliged to comply with them®. The Tribunal does not permit
applications for revision of its judgments, even where new evidence or documents
emerge that were unavailable at the time the judgment was delivered and that could
have altered its outcome. However, the parties may agree to discontinue the
proceedings before the final judgment is rendered®’.

(B) Jurisdiction of the International Tribunal for the Law of the Sea

The International Tribunal for the Law of the Sea exercises two types of
jurisdiction. The first is judicial jurisdiction, which constitutes its primary
competence and extends to all maritime disputes, including those concerning the
interpretation and application of international conventions®?. This jurisdiction is
conferred by a written agreement of all parties concerned, provided that no other
agreement exists between them—regardless of its nature—stipulating recourse to
another judicial means, in accordance with Article 282 of the United Nations
Convention on the Law of the Sea, and subject to the exhaustion of ordinary and
extraordinary domestic remedies pursuant to Article 295 of the Convention®3,

The Tribunal also enjoys compulsory jurisdiction by operation of law, which may arise
either under the provisions of the Convention itself or through the prior consent of
the parties to accept the Tribunal's jurisdiction under Article 287 of the Convention.
The Tribunal may exercise its jurisdiction upon the submission of an application by
the injured state, notably in cases concerning the prompt release of vessels and their
crews under Article 292 of the Convention. In such cases, the Tribunal rules without
prejudice to the merits of the main dispute, as the detention may ultimately prove
lawful®®*. The Tribunal may also prescribe provisional measures when necessary,
without rendering a final judgment on the merits, and such measures are
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characterized by their urgency, with the judge having discretionary authority to
determine their necessity on a case-by-case basis.

Finally, the Tribunal exercises jurisdiction through the Seabed Disputes Chamber,
established pursuant to Article 287(1) of the Convention. This Chamber alone is
vested with the Tribunal's second type of jurisdiction, namely advisory jurisdiction. Tt
is empowered to render advisory opinions on questions relating to activities carried
out in the Area, in accordance with Article 187 of Annex VI to the Convention.

Conclusion

The increasing scale of international environmental challenges—foremost among them
marine pollution—highlights the importance of international mechanisms for the
seftlement of environmental disputes as a vital means of ensuring international
cooperation for environmental protection.

Studies have shown that the institutional and legal framework, whether through
environmental freaties, the United Nations, or international courts, provides a
structure for resolving disputes. Nevertheless, this framework continues to face
challenges related to implementation and comprehensiveness. Judicial mechanisms,
such as the International Court of Justice and the International Tribunal for the Law
of the Seaq, offer guarantees for the fair and lawful resolution of disputes on the one
hand, while non-judicial mechanisms provide greater flexibility for resolving disputes
within the context of international cooperation on the other. Despite this, these
mechanisms still require further strengthening.

The success of the peaceful settlement of international environmental disputes
depends on the extent of states’ willingness to commit to cooperation and to adopt
comprehensive approaches that integrate environmental justice with sustainable
development.

Protecting the environment is not the responsibility of a single state; rather, it is a
collective obligation that requires strengthening trust among states and developing
more effective mechanisms to confront environmental crises before they escalate.
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